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TRIAL BY PUBLICATION 

receive the advantages of probation, while another man convicted of 
a similar offense for the second time must in every case be fined or sent 
to jail, although it may happen that of the two men the latter is the more 
industrious and less dangerous member of society. As for those con- 
victed of a felony, it may be said that many crimes classed as felonies 
differ only slightly, and perhaps only in a technical way, from mis- 
demeanors. A person guilty of a felony, in some instances, may be lees 
anti-social and easier to deal with than a person addicted to the habitual 
commission of petty offenses. In other words, the specific offense and 
to some extent the record, taken alone, are an insufficient criterion for 
judging the fitness of persons for probationary treatment. 

In saying the foregoing it is recognized that in some parts of the 
country local conditions may make it advisable, at least during the 
near future, to limit the field of probation by statute. As a general 
principle, however, it would seem desirable for the legislatures of the 
different states to allow pretty free play to judicial discretion in the 
matter of selecting persons to be dealt with by probation. 

Arthur W. Towns. 

TBIAL BY PUBLICATION. 

The exploitation of the McNamara case, before legal trial, in the 
press of all sorts calls attention to the dangers involved to justice in 
such methods. The American people have got into a bad way of con- 
doning such things. Public opinion must learn to repudiate it. The 
referendum applied to a criminal trial will lead us to the wont mock- 
eries of justice which Athens or Paris ever exhibited for our scorn. 
When Pilate hesitated he took Christ out on the Temple steps and 
asked the mob: "Shall I crucify him?" And the mob shouted back: 
"Crucify him !" That is what it will come to at this pace. The spec- 
tacle of the chief detective himself trying the case in a popular magazine 
last summer was the most extreme instance of misguided zeal. But it 
merely typified the national habit that is forming. 

We indorse the sentiments of the following editorial from the. 
Chicago Becord-Herald : 

"One lesson of the McNamara cases for the press and people of 
the United States is that trial by publication in advance of legal trials 
operates against the obtaining of justice. The Becord-Herald can 
speak frankly on this subject, for it studiously avoids trying to convict 
or to acquit anyone accused of crime. 

"In many published interviews and articles the McNamaras were 
virtually declared guilty or innocent long before the selection of jurors 
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AMERICAN DISRESPECT FOR LAW 

at Los Angeles began. Detective Burns convicted them in a magazine ; 
intemperate defenders of unionism pronounced their arrest and trial the 
result of a conspiracy to crush the unions and asserted that they would 
be innocent in the eyes of labor even though convicted in court. 

"If we are to have civilization we must try cases in the courts, not 
in public print. Why did the selection of jurors at Los Angeles drag 
along insufferably to anyone desirous that the law should act promptly 
as well as justly? Largely because public opinion had been prejudiced 
for or against the accused men. Freedom of the press in all essential 
respects must be upheld, but it must not become perverted to excuse 
such arguments as were made to the public before and during the legal 
trial of the McNamaras. In England such practices are forbidden. 
Discussion of a case pending in court is punished at once as contempt." 

JOHtf H. WlGMORE. 

AMERICAN DISEESPECT FOR LAW. 

In a recent interview in the New York World, Andrew D. White 
is reported as saying, "Ten years ago there were only one hundred and 
seventeen murders to the million (in the United States), to-day there are 
one hundred and twenty-six. Ten years ago one in every seventy-four 
cases was punished, to-day only one in eighty-six meets the penalty pre- 
scribed by law." The article then goes on to point out that in Canada — 
across an imaginary line — there are only seven murders to the million 
annually. Many writers in the pages of this Journal and elsewhere 
have in similar manner compared our enforcement of the criminal law to 
that of England, and generally to our great disadvantage. The Hon- 
orable John L. Griffiths, consul-general of the United States to London, 
in an article written for the Indianapolis Star last fall made the same 
comparison and suggested some remedies with special reference to in- 
creasing the dignity of our courts. There seems to be little doubt that 
England accomplishes results that we do not. 

The pages of magazines and newspapers are full of criticisms and 
suggestions for reform. It is the temptation of the critic to ascribe 
the whole difficulty to the one weak point which at the particular time 
occupies his attention. Realizing fully that the preceding statement may 
be applied to the argument which follows, the writer, nevertheless, wishes 
to argue that in the multitude of diverse criticisms there is danger of 
placing too little stress upon one of our greatest weaknesses. 

It is not the intention here to deny the force of the criticisms 
aimed at our criminal procedure, at the quality of many of our judges, 
at the lack of activity of our poorly trained prosecuting officers, at the 
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